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The problem of th: extent to which criminal 
law is to be usd for regul-ting beh-viour =t awst 
scale required for socicl cheangs in modern so¢ieties 
emphasising social justices is a raging cont.mporary 
controversy in th: whol. of ths common law world. 
Issucs like homos.:xuality in privats, fr 2 permission 
of abortions, abolition of capital punishment and 
recent dusgmphasising of mens rea and morel responsi-~ 
bility in th- definition of crim: are some well known 
issu:s being discussed -nd debated both in ths national 
as wcll as int«rnational sectors, The d-bate can 
hardly ever be conclusive on way or tna ouher because 
it involves complex issucs of values about which 
differing views will always b voicsd. Som» of the 
many reasons are discussed b. lows 


1. The classification of law into civil end cri- 
minal has all along rested on th -zmphasis of moral 
factor and ethical considerations of responsibility 
of a wrong doer for his wrongful conduct. The dg- 
emphasis on moral responsibility would t.und to abolish 
the distinction and thus being about vagueness and 
amorphousn:ss in th. concept of crime itself. It is 
possible that tas cmphasis on moral el ment is 

r tained while defining a crim: but it should be left 
out or softencd whil. considering award of punishment 
to the eccusede Modern thinking by criminologists 

is vsering round this view. Denis Lloyd in his 

"Tdea of L w” (1973) has made this suggestion and 

it has merit b cause it reconciles humanitarian and 
social d fvnce p rspectiv~-s whil> maintaining the 
asesssity of clarity of definition of crime. 
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2e Th. range and ccverega of mod ro criminal 
law ia ‘Vv ry State has inereas-d so much thet n w and 
aw be ne viour, about tne culpability of which rason- 
able debate is possibl , asc being recognis:d by the 
ruling elites without much thought and discussion 

b cause it h-lps to furta r the interests of thair 
class. Tne well accsptsd classical crimes no body 
argues about, what is being argued about and dis» 
cussed is the advisability of including new and 
doubtful areas which cen be left to b. regulated 

by morality and public opinion. This trend is 
ovidsneed by recent controvirsi.s by Hart and 

Devlin ov.r -nforcement of murals through criminal 
law aid the issue raised by the L-di+s Directory's 
case of 1962. Contemporery sociologists particularly 
thos- belonging to conflictesociology hav. raisad 
issu:s about -xteision of criminal sanction to doubt- 
ful ar:as and nave said that criminal law is being 
used sporadically to further the intersst cf the 
grcup in power and prohibit behaviour which is likely 
to gndanger tna-ir interest and power. They fasal that 
criticism end beh. viour voicing oone’rn on policiss 
of the ruling -liss which this elit. dubs as deviant 
and criminal may evin be nicassery, and supportable 
for genuin duomoerrcy to flourish and correct the 
“X¥ecss¢s in th proc:ss of «nfore.m nt oven of 
publicity acc. pted policy. In damocracies with 

pow.r of majority rule the only m-thod by which 

th: minority and other noneelits groups can meke 
thiir demands felt is by pressures end mods of 
mobilisation of opinion which may often be considered 
by th. elites as criminal. The dividing lin: there» 
fore betw en ths duviant b haviour which is suppor- 
table and necessary for dsmocratic functioning and 
deviance which is hermful to the social interest as 

a whol though difficult to draw has always to be 
drawn. For instances, Mahatma Gendni's non-coop- 
‘gation was d«viant and criminel according to ths 

law of th tim s bus it was: a deviance. morelly ` 
supportabl:. and neecssery fur che fr. dom struggle. 
Although this type of behaviour cennot b. supported 
in «ll cas-s after independenc.. Hers on. could 
illustret: tna. distinction b. tw on th: morally 
unsupportabl., doviane: of Gh:raos on the one side 

and J P.'s call for total revolution to preserve 
frecdom and tn- democratic process on th? ounr. 

It does not follow thet all that was don’ by the 
followers of J.P. was aqually supportabl«. Obvi-~ 
ously the issu. of whet is morally suppovtable 
deviance nsed -d for perticipative dumocracy amd what 
is unsupportabl -nd socially harmful d.vianc. 

eennot b- clearly d.fined for all ctis «o com. 

It is a dynamic cone ps and the baleuce though 
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difficult to draw has n c sserily to b drawn in a 
vigilant d-mocracy. Th porn. of importenc is *nhet 
saca «Xt. ‘sioa of criminal Law to ncon-tradzsional 
arwas must b fully discuss Gd and d batid b for, 
veceptanc wad its cnforesm nt trends watend and 
‘xamined by vigilant public apinion. 


3; The diffir oncs b tw. n promulgation of a 
criminal law and th: nature and quality of its acc:.p- 
tance: and cufore:m at by the people and th- adminis 
tration also raises important issu on th image of 
th. validity of th’ 1 gal process as a whol . Thi 
cXist-nece of a number of criminal statutes which cre 
igaor.d bota by th people and the administration may 
disperag. th gal proccss itself. and lsssen its 
«fficircney. It 1s common knowledge that both in India 
and ebroad a lo.s of this typ of I:gislarion exists 
which could b divid<d from th point of view of 

its social ¢ff.cts and its impact on ta img. of 

th legel process into two cless.s,. In on. cet-gory 
is th. legislation r.lating to prohibition, s<xual 
immorality <tc. which is damaging to the imag- of the 
law because of I-ck of social recognition and enforce 
mont gaps due to hf. redson that these <r as are 
consiucred as grn rally the pr s rv.s of privat. and 
social mor lity into which law nesd not ent 3 and 

if it cnt ro it caus s mor. dam gu than good D cruse 
cnforesm.at of positive morality caunot b h- func- 
tion of th. law. In th othr category are th. 
legislations lik. th Civil Rignts Acts in India 

anc th Unit d Stat s and th. law r:lating to pro- 
hibition of child merriag s and bigemy. This type 

of l gislacion has a social-sGucation valu and the 
purpos, is not immdiet .nfore mnte This is a 

kind of pr.scntetion by in ruling clit. of the 

norms aad velu s of th new eg: literian socis ty 
which will g.t adept d in soci-ty gradually througa 
proving awaren.ss ana through spred of educations 
Thus an important distinction uxists b.twe on what 
social scientists all proeaciive and factive legis- 
latiou. Th. s cond typ. is a proactiv legislation 
which in d.veloping socicti.s lik ours is n œ ssary 
as clarifying pr-f rread velucs of futur.. Indian 
gocisty.e 


4. Most of th ree nt crim.s both in 3h deévée 
lop d ead developing countri-s .r+ not r lat.d to 
id-atifiabl erm or injury to «ny individu-l or 
society but are based on th appr a.nsion of possibl- 
or suppos d a-rm to ita r the pr f rred valu’s of 
society or th psychology of cn individuels or 
groupse Th se a th crim s of status, victiml.ss 
crim s and crim. s of strict liebility which r ndor 
nforc.m-nt ambivuous :nd 1.-d to opporuuniti.s 
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of abus of pvw r corruption and p rsonal vand tta. 
Ta ir cruation ulso rusts upon intuitive «ad socio- 
logically unt sted assumptions of th- p tons in 
pow-r. This tr nd distracts stt ution of the 
administration from th ir principal rols of pro» 
t-cting p:rson and prop rty from pr-s nt or futuri 
NerM. Som cont«mporery criminologists hold tht 
unless criminel Law is confined to iss traditional 
rol. of prot.cting person and property criminal 
justics administration will continu> to v mein 
amorphous, unreal and confussd. Thy f .1 that 
soci:-ty and its rul.rs must find otacr muthods 
including growing use of mdi, educational and 
‘social r.form proc.ssss to create ewer-n_ss of narm 
ia th- individuals and groups to abstain from inju- 
rious brheviour in many arsas of non-treditionel 
crimes. Th: offenec of drunk nn<ess gad drugs nd 
to som. measur, s+xuel offences shoulda. b: tekeon 
eer. of though thse new methods. This will nave an 
advantage of prev-nting r-cidivism which g -nurelly 
arises When a person commiting acts in tacse ar..g 
is lab lled «id trated cs criminal «hus b coming 

a social outcasts «nd tends co f.11 lato the Lap 

of confirmed criminals. Many of “n so socallrd 
criminels are young persons and n. d to b, handicd 
with cere and not to b. labslicd. as criminels if 
th y are to b brougat beck to the soei-ty us 
normal human brings. Arising our of this is the 
important question of dealing with organised crimes 
of smuggling, drug monopoly and running int:rnational 
prostitution und trafficking in wom n.e It should | 
b noted thet th.s» pres nt a problium of money pow.r 
with a lot of political pv: ssurisation and as 
experi.nes of last tm -< or four d.cadss has shown, 
eagdot b handl.d by crdinary criminel lew. Th. 
efficient oandling of th.s rcquircs political 

hon sty, straighntforvardn ss and persistiag will 

on the part of th. ruling .liu.s- since chis class 
ofp rsons in a-pow r is usually -ith r hand in 
‘glov wich th p rsons cng.gd in suchaim-s 

ov finds its lf incomp t.ns to tak m asur is. 
Criminal law whieh is ä p ad nt on th: state pow.r 
can not b. th instrum: 3t to control this growing 
minane . Thus it follows “nhat the class of niw 
crimes suggest d ebov:; should be decriminalis d 

as thy lead te recidivism in sa young and ar: 


incapabl: b ing hendled by th state. 
5e I. is viry sseetisl to kaow vh- t-al impact 


on individuels .nd groups in socicty of criminal 
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justice administration pavticularly with wa trom ne 
dous inci’sas of its width and cov.vegs pretically 
‘to includ. cae whol. of sccial lifc.. It will h lp 
aot only th. process of crsation of new crimes but 
also assist cff-ctiv. edministration at various 
levels. Th. attitude of wnfcrcing and prosceuting 
autnoritics, that of tn. lcgal profession and the 
Magis“racy, toward diffurent -catsgories of crimus 
has also to be realistically determined, for 
instancs, a number of studies including taat of 

Mare Gallenter, on th- cnforcem nt of puni sive 
sanction on anti-untouchability crimes have shown 
that ¿ven when th complainant or a particular group 
in society is koza On “nforcem nt of thes: crimes 

th andiff r.ne of the police and th. magistracy 
gruatly hind-rs administration of law in this aruas 
“Thus what ar- called for are objsctives empirical 
studias witi th assistanc social sci ntists of 
various L vols of criminal administration of cortain 
typcs of non-traditional crimes. A realistic pictur- 
is then lik ly to merge assisting cith-r appropriat: 
vnfcreenent or abandonment of e.urteia typss of crimis. 
It may be that. the studics may diselos: the n-nd 

for appropriet: sociologically conscious treining 

of the p rsonnel as will as the neud to r-tionelisc 
s nt acing pett<cras. 


It is clear thet the task of craving new 
crimss and « forming th. existing criminal law 
ad -dministration cannot bs done without cffse- 
tive ompirical r.sveren, comp. tence and cap.city and 
. knowledge of social scicac. standards and wzsalistic 
assussmint of the peoples beliefs and attitudes. 
Even with this knowl.dg., as thefforts to reform 
Am rican criminal law show, the decisions are not 
free from doubt and debate (Law and contsmporary, 
problims criminal Law-1977) viewd in this light 
of the above discussion. I-pr.scnt vas following 
bricf coma ats on tas Indian P-nel Cod Bill. 


T considur the sugg.stion of th- IPC (Am nd 
m.nt) Bill to includ: effigy burning and punishm nt 
to fata.r or son for neglecting to support sons 
or parcats as crimes. As regards cffigy burning 
I am rutnind<d of tha judgement of Sir Mauries Gwiyer 
cag Chi f Justice of ths Pederal Court in the famous 
cas. of Nibarendu Dutt Majumder, wa.r. he obs: rvd 
thet th criminal law of a country is aot for thi 
purpes. of cet ring to tn "wouñd-d vanity” of 
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importans politicians or officars of stota or r 
device: to wreck r. vengi upon thos. who p-rsist in 
criticising thir polici.s end functioning. I 
consider <ffigy burning as añ =xpr.ssion of impotent 
rag: which should go yanotie:d end should b- tr: ated 
witan andiffurenes, it dusurvirs unl ss of cours. iù 
dzads to viol ne. or th possibility of violunes 

for which cas. provisions already ~xist in th. IPC. 
I should think that th. <motions of thr crowd should 
b alluwed so be purged by ta iLnnoernt act of effigy 
burning than creating situations for arson looting 
and running roite In o democracy as probl -matic 

and h t.roginous es I..dia mobilisations to support 
som times g nuin claims end dumands will continue 
to occur. P.wrsistaiec fer thos: in pow-r as en ini- 
tial stvp will also b; recurrent fraturs. If tho 
mob or a group diss. ntions tek recours, to cffigy 
burning, without furtn-r complications,’ not much 
harm to sceicty will p donc. The exeessive conecta 
for a type of bihaviour vhich may b a r.curving 

f. atur, in a soci t where distribution of walth 
and resources is highly un-qual and the + xposur 

of newly won fr. -dom through adult franchis:, may 
lead to many occasions for frustrated greups to 

take recours to mock funtrals or sffigy burning, 
whos viol-ncy und aggrevat.d forms enn b oth rwis? 
deelt with, is unwiss and unstatcsmanliki. Th: 
proposed §. 507B should b. dropped. 


Anota r pur ly imprecstical sugg:stion immi- 
a utly lik-ly to disturb family lif’ is the provision 
to punish with 3 years imprisonm ni any p rson who 
fails without lewful excus to provid’ ^n cessarics 
of Lif. to p-rsons dcpendsat on him (Se 3184). The 
avow:d purpos: of this scccsion «ppcars vo b. a 
concern for‘cith r ta: childrca or old per‘nts 
who are lik ly ʻo b n.gl chd and t st.d with 
indiffserenes scm’tim.s «von wita negli; nes in a 
highly inflationary cconomy. The cultural tredi~ 
tion in India among all castes and groups has bea 
and continu s to bo tn- hn remedy for such neglect 
and indiff.r.nec is social disapprobation as also 
appropriet. upbringing and socialisation. Inst.ad 
of réemdying th evil ty ff et of tats s. ction 
will b to bring into ths family fold th polics 
and the magistracy which dots not nave a t.cord 
of humenitarlan approech.s. Chenecs ar^ that the 
polics and the cnforeem nt machinery will us) this 
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powe for corruption end bribery by show1ig lip 
sympathy with errena children end doing doting 
par.nts. Much of the evil which this sretion is 
intcnded to remedy. can b partially m-t by old age 
pension.schrmes as well as by more effici.nt public 
schooling sys~am where children are fea and taken 
cars Of s' pport d by a spsciel education CSSS. The 
Australian public school systum is an illustration 

in this regard. Mere provision in th. IPC is an 
escape from responsibility superficially satisfying 
the sense of guilt tha: the ruling elite may fesl, 
about en evil without caring to go into practical 
problems and realitics in arriving at solution by 
discussion, debate and rescarch, Legisla:ion of this 
typs is neither supportable as an idgology = crsating 
staLutse lik- th. Sharda Act and the recent Hindu 

Law legislation, nor, as en effective practical 
measure nandling th- evil in all its manifestations. 


Theres are many commeudabl: fraturss in the bill. 
Th. abolition of attempted suicide as a crims is wale 
come although th: bill should have adopted the Law 
Commission suggis%lon “o punish instcad a person who 
drives or comp ls any mwmb:.r of th family to commit 
suicid.. Narrowing the ar a of capital punishm not, 
ths abolition of solitary confinement, sp.cial pro- 
visions for assault on children, hijacking of vehi- 
cles, punishing blackmail, punishing person for 
initiating children in criminal activities and un- 
lawful earnings, punishing m-n and women equally 
for adultry, punishing cares dropping and unauthorised 
publication of photographs, coercion by threatening 
to go on fast, using or issuing false medical certi- 
fieate, criminal ngligenec. on th. part of profo- 
ssionais undsr certain conditions and insult to the 
constitution, national flag or smblem or the national 
anthem etee ara illustre.ions of a step forward. 


In th area of meeting ceconomic off nees 
though ihe bill mak.s a serious effort the r comm: nd- 
d punishm nt of public. censor is not lik=-ly to 
succeed. It is common khowledg: that in a society 
like India moneyed men, whatever, their crimes 

or failings, suffer no social Gdisparagemsnt or 
boycott. In fact they are aot only tolzreted but 
flattercd in th. hope of advantage or benefits» 

Tas popular image of some of the leading dacoits 
and robbirs who occassionally helped poor pzople 

is n ither derogatory nor coad-mnatory. Th:y are 
often h ld in estsim as saviours of the common man. 
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R.ewit stori-s of th top smuggll rs supporting th2 
familizs of txir imploy.cs end spendinz time and 

mon- y in ty mrriages of their daughtars sscurcd 

for thom an img- which could meet eny «mount of 

public cansor by th. suet. «nd yet mak. thm hold a 

nizi head in socictty. AS suzgz.stud carlisr «cojomic 
crimes or whit. collar crimes cannot b handled offen 
vively by normal criminal justics administr: tion 

unless th rc is a driv. of hon sty and commitment from 
tac political leaders wncoureging and r warding honest 
officztrs who show initiativ: ead driv. in this regarde 
her. are ampl. illustrations from th: enntre and the 4 
state of th sufferings and privatious of honust offic n 
who madu some cfforts to handl sconomic crimes cffc- 
tively. Perhaps in a soci.ty of ~conomic starvation, 
mess illit.rucy and cast. consid¢cratioas this typ- 5 
of crim. nesds to-b handlzd by drives of social rc:form 
by oationel lsad.rs assis’.d by nompolitic.1 vigilant 
local commivt.-s. 


What the crimiaal justic administr tion newds 
in this coun»ry is not so much tink ring with vac body 
of criminal law and proc duz as a asw aud continu:d 
empnasis Oun an.w typ. of 1 gel and criminel justics 
tawory wniea wemphesis s i1 social cons qu necs of th: 
act" and treins she p rso.n l of th law in chosing 
an alt:rnativ: for th most ff ctiv’ solution to th 
problem befor thm. Whet is being advocat-d a-r is a 
mor. rigid policy of limit.d edmissions w9 law schools; 
continuing in s rvic trainiag of the polie and the 
judiciary through an inercascd ewaren.ss of sceial 
sel’ne.seLigal process as a whole should b vitwed not 
as rigidly compertmentalis.d iato "Civil ¿d Criminal" 
but as a unifiad sp cetrum of rem- Gies in which oj rimed 
m rg's into another with fre: dom to th. court to pick 
up such combinations of remedios as wll provid: effec- 
tiyo solution to th cas. befor. toim. Such a use of ` 
ta logal process requir:s special manipulativ: skills 
drawing upon the Law and tn: social seisaces which ihe 
pr scot system of le gal «ducatiou ceanot provide. 
Effectiv. r-form of criminal justice -edministration 
ther-for. is a compl:x socictal problem requiring 
intense rs arch and dep thought, willingness to 
change existing mod:ls aid caanot be nandlid by mors 
l-gislations.  Inspit- of a long term debte, dis- 
cussions and riscarch th: U.S.A. haS still not beon 
abl: to finalis thn criminal proccss ‘of th. 
S-V 20GeSe 


* Wad hwax* 


